Period Law / Idaho Tampon Tax / Talking Points

What is the Tampon Tax?

¢ Idaho levies a 6% state sales tax on personal property, which includes tampons, pads,
liners, and menstrual cups.

e At Period Law’s request,* the Streamlined Sales Tax (SST) recently changed the name of
this tax category to “menstrual discharge collection devices”—to provide clarity and end
the use of a deceptive, euphemistic term.

o Although ldaho is not a member state of the SST, this language will most likely be
used more and more frequently in exemption bills nationwide.

o Period Law and allied organizations and retailers support using “menstrual
products” or “period products” as the conventional term for these items.

How Does Repealing the Tampon Tax Address Period Poverty?

e Period poverty refers to the reality that millions of Americans cannot afford menstrual
products. As a result, they risk health complications by relying on unsanitary items (e.g.,
socks?) and the shame of bleeding through their clothes. They are denied fundamental
rights and privileges, including attending school, seeking employment, and engaging in
civil society with dignity.

e Repealing the Tampon Tax is a matter of uniformity and fairness in the sales tax code. It
also has real monetary value for low-income Idahoans.

o A study conducted in New Jersey® showed that removing the tampon tax provides
a disproportionate economic benefit to poor women who, unlike wealthier women,
cannot afford to buy period products more cheaply in bulk.

o A sales tax on menstrual products unfairly burdens the state’s lowest income
group,*women and children. 11.30% of women in Idaho live in poverty.®

o Low-income citizens may be forced to choose between purchasing menstrual
products and other necessities.®

Menstrual Products are Medical Necessities.
e The U.S. Food and Drug Administration (FDA) classifies menstrual tampons as
Class Il medical devices and pads as Class | medical devices.’
e The American Medical Association deems menstrual products “essential for
women’s health” and has called the tampon tax a “regressive” penalty.® After a
comprehensive study, the American College of Obstetrics and Gynecology
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concluded that “research supports the repeal of this tax in consideration of its
financial, social, and political implications.”® The average usage is more than 16,000
tampons or pads in a lifetime.°

Uniformity in Idaho’s Tax Code

e ldaho is committed to enhancing accessibility by exempting prescribed durable medical
devices such as insulin syringes, contact lenses, and hearing aids from sales tax. Despite
being durable medical devices, menstrual products like menstrual cups and period
underwear remain erroneously taxable. Including these products in the list of exemptions
would further streamline the tax code, aligning with ldaho's goal of simplifying and
ensuring consistency in taxation for the benefit of its residents.

e Repealing the tax on menstrual products does not set a precedent for other tax
exemptions or carve-outs. This category is singular: menstrual products are medical
products that have improperly remained taxable.

e There is no comparable category of medically necessary products used only by men where
the same arguments can be made.

e Necessities like food are exempt from taxation in Idaho. Prescription drugs (including
Viagra) are exempt in Idaho.!* Menstrual products are not like other items; they are
unavoidable necessities.

Aggravating Market Factors

e The profit margin on menstrual products is estimated to be 70%, while that on comparable
goods like diapers is closer to 10%.

e According to NielsenlQ, between July 2021 and July 2022, the average price of tampons
rose by 10.8%; pads rose by 8.9%. That trend appears to be continuing.

e To address price increases, the 2020 CARES Act designated menstrual products as
medical necessities for the purpose of HSA and FSA accounts. 12

e ldaho collects approximately $900,000 from the sales tax on menstrual products.*3 In
2023, record-high revenues yielded a $99 million revenue surplus in Idaho.** The tampon
tax amounts to less than .01% of Idaho’s total revenue.®

Texas Eliminated the Tampon Tax This Year; Idaho is Behind
e In 2022, Governor Greg Abbott called for a Tampon Tax exemption in Texas, recognizing
that “[t]hese are essential products for women’s health and quality of life.” 16
e Texas Comptroller Glenn Hegar said: “Taxing these products is archaic... Our economy
and state revenues are strong, and Texans are grappling with inflation and challenging
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price increases on everyday goods. These circumstances provide a tremendous
opportunity to rectify this issue and exempt these products that represent a critical need
for Texas women.”Y’

e This June, Texas passed menstrual product tax exemption legislation.'® SB 379
highlighted Texas’s priority of providing economic relief to families. The bill exempts
menstrual products, diapers, baby bottles, breastfeeding devices, maternity clothing, and
other "family care products.”

e The bill was sponsored by Senator Joan Huffman (R), who acknowledged that these
products are “not optional” and “essential to women’s health and well-being.”

e Texas has collected almost $30 million annually—far more than any other state — from
its tampon tax, but this practice will end on September 1, 2023.

¢ Idaho is the only state with a sales tax structure that has never introduced tampon tax
repeal legislation. Idaho is behind the times in a growing national effort to eliminate
period poverty.

The Tampon Tax Is Unconstitutional.

e The sales tax on menstrual products treats individuals differently based solely on sex.

e Constitutional law scholars from across the country, including Erwin Chemerinsky, Dean
of UC Berkeley Law School, have argued that the tampon tax amounts to sex-based
discrimination in violation of equal protection at both the state and federal levels.*®

e Period Law coordinated a class action lawsuit in New York in 2016 on behalf of women
who paid the tax, prompting the state to end its tax within months.?° Four states —
Connecticut, Florida, Illinois, and Nevada—followed suit. In 2020, Period Law sued the
state of Michigan with the same result. Forty states taxed menstrual products when Period
Law began its national campaign to end this practice, and 21 remain.
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